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 1.  TIME:  9:00   CASE#: MSC19-01697 
CASE NAME: BROSNAN VS JACKSON 
HEARING ON MOTION TO/FOR STAY ACTION PER CCP 391.7 OR IN ALTERN 
DISM OR ORD FILED BY DARAZETTE JACKSON 
* TENTATIVE RULING: * 
 
Hearing continued at the request of the moving party to allow additional time for service of the 
motion. 

  

  
 2.  TIME:  9:00   CASE#: MSC20-02406 
CASE NAME: SWEENEY VS FROZEN SAFIARI, ET 
HEARING ON DEMURRER TO COMPLAINT of SWEENEY FILED BY FROZEN 
SAFIARI 
* TENTATIVE RULING: * 
 

 The demurrer is sustained in part and overruled in part. The second and third causes 
of action fail to state sufficient facts to constitute negligent or intentional misrepresentation, and 
the demurrer is sustained as to those claims. Plaintiff has, on the other hand, sufficiently set 
forth facts to constitute breach of contract and the demurrer is overruled as to the fourth cause 
of action.  

Background 

Plaintiff hired defendant, a licensed aesthetician, to perform a cosmetic permanent lip 
tattoo to serve as plaintiff’s permanent lipstick. Defendant performed a lip tattoo, but allegedly 
used the wrong colors and the outline of plaintiff’s lips turned a strong dark/burgundy color. 
Plaintiff had specifically requested this result be avoided. Because the shape and coloring was 
so “unattractive, offensive, and undesirable,” plaintiff was forced to obtain laser tattoo removal.  

On November 20, 2020 plaintiff filed suit, alleging causes of action for (1) negligence, (2) 
negligent misrepresentation, (3) intentional misrepresentation, and (4) breach of contract. 

After meeting and conferring with plaintiff pursuant to Code of Civil Procedure section 
430.41, defendant filed this demurrer. The demurrer to causes of action two and three is based 
on both uncertainty and failure to allege facts sufficient to state a cause of action. The latter is 
the sole basis for defendant’s demurrer to the fourth cause of action.  

Discussion 

1) Misrepresentation Causes of Action 

Defendant challenges the misrepresentation causes of action based on uncertainty and 
a failure to allege sufficient facts.  

While the requisite state of mind differs between negligent and intentional 
misrepresentation, these causes of action require the same remaining elements: (1) that 
defendant represented to plaintiff that a fact was true; (2) that defendant’s representation was 
false; (3) that defendant intended that plaintiff rely on the representation; (4) that plaintiff 
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reasonably relied on defendant’s representation; (5) that plaintiff was harmed; and (7) that 
plaintiff’s reliance on defendant’s representation was a substantial factor in causing her harm. 
(See CACI 1900, 1903.)  

Fraud must also be pled specifically, including the “how, when, where, to whom, and by 
what means the representations were tendered.” (Lazar v. Superior Court (1996) 12 Cal.4th 
631, 644-645.) 

Defendant is alleged to have represented “the colors that she mixed during lip-tattoo 
application on December 4, 2018 and on January 10, 2019 would please [plaintiff] and that the 
lip tattoo shape would be what [plaintiff] requested.” 

As currently alleged, these representations were opinions and not actionable because 
they appear to be predictions regarding future events. (Cansino v. Bank of America (2014) 224 
Cal.App.4th 1462, 1469; Neu-Visions Sports v. Soren/McAdam/Bartells (2000) 86 Cal.App.4th 
303, 309-310.) They were also “puffing,” or sales talk, which is generally considered opinion, 
absent representations about product safety. (Hauter v. Zogarts (1975) 14 Cal.3d 104, 112; see 
Nelson v. Gaunt (1981) 125 Cal.App.3d 623, 635 [fraud cause of action existed as to physician 
who injected silicone into his patient while performing a breast augmentation procedure, having 
told her the substance was safe, despite knowing that his use of the substance was illegal and 
considered unsafe].) 

As plaintiff points out, there is an exception to the general rule that a misrepresentation 
must be about an existing fact if the speaker possesses, or assumes to possess, superior 
knowledge or special information regarding the subject matter of the representation, and the 
other party is so situated that he may reasonably rely on the speaker’s superior knowledge or 
special information. In such cases, what would otherwise be regarded as an opinion may give 
rise to liability for misrepresentation. (See Jolley v. Chase Home Finance, LLC (2013) 213 
Cal.App.4th 872, 892; Brakke v. Economic Concepts, Inc. (2013) 213 Cal.App.4th 761, 769.) 
Absent more specificity, it is impossible to determine whether this exception applies here.  

A liberal construction of the complaint is not available in allegations of fraud. It is unclear 
whether plaintiff is alleging the statements were oral or by some other means. It is unclear 
whether plaintiff is alleging that defendant made fraudulent statement(s) on December 4, 2018, 
January 10, 2019, or some other date. If, for example, the statements were made after the 
tattoo was applied, it seems unlikely that the statements could have caused reliance. While it is 
not necessary that plaintiff quote the defendant verbatim, she must more precisely state the 
context and nature of the representations.  

The allegations of the second and third causes of action fail to state a cause of action 
under Code of Civil Procedure § 430.10 (e) and are uncertain under Code of Civil Procedure § 
430.10 (f). Accordingly, with respect to these causes of action, the demurrer is sustained with 
leave to amend.  

2) Breach of Contract 

Defendant challenges the sufficiency of the fourth cause of action based on the lack of 
“sufficiently definite” terms. To plead a breach of contract, a plaintiff must allege: (1) the 
existence of the contract, (2) plaintiff's performance or excuse for nonperformance, (3) 
defendant's breach, and (4) the resulting damages to the plaintiff. (Oasis West Realty, LLC v. 
Goldman (2011) 51 Cal.4th 811, 821.) Here, plaintiff has pleaded that for “$450+” defendant 
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would permanently tattoo plaintiff’s lips with a color chosen by defendant such that “the result 
that [plaintiff] wanted, requested, and communicated” would be achieved.  

The alleged terms of the contract allowed plaintiff to dictate the results. Plaintiff alleges 
the agreement was breached when her lip tattoo turned a “strong dark/burgundy color on the lip 
outline,” a result plaintiff had specifically requested be avoided. Because all allegations pleaded 
must be assumed true on demurrer, and because plaintiff has pleaded she specifically 
requested a different result, she has sufficiently set forth a cause of action for breach of 
contract. Whether defendant complied with her obligations would more appropriately be 
asserted as a defense, not grounds for demurrer, and the details / merits of the claim can be 
further explored in discovery.  

The demurrer to the fourth cause of action is overruled.  

 

  

 3.  TIME: 10:00   CASE#: MSC13-01934 
CASE NAME: FAVRO VS. KANG 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required by zoom. 
 
Join Zoom Meeting 

https://cc-courts.zoom.us/j/95295699612?pwd=QnU0MW5ZOGNGTkV0TnVKdS9MZFBCUT09 

Meeting ID: 952 9569 9612 
Passcode: 768366 
One tap mobile 
+16692192599,,95295699612#,,,,*768366# US (San Jose) 
+16699006833,,95295699612#,,,,*768366# US (San Jose) 
 
Dial by your location 
        +1 669 219 2599 US (San Jose) 
        +1 669 900 6833 US (San Jose) 
Meeting ID: 952 9569 9612 
Passcode: 768366 
Find your local number: https://cc-courts.zoom.us/u/aXnqDAOmY 

 
Join by SIP 
95295699612@zoomcrc.com 
 
Join by H.323 
162.255.37.11 (US West) 
162.255.36.11 (US East) 
Meeting ID: 952 9569 9612 
Passcode: 768366 
 

https://cc-courts.zoom.us/j/95295699612?pwd=QnU0MW5ZOGNGTkV0TnVKdS9MZFBCUT09
https://cc-courts.zoom.us/u/aXnqDAOmY
mailto:95295699612@zoomcrc.com
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